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APPEARANCES

For Respondent:

CLAYTON J. BURRELL, Esq.

The Tax Court of the United States

Docket No. 30464

GEORCE SLAFF, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION

The above named petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commissioner of Internal Revenue in his notice of

deficiency dated June 19, 1950 and as a basis of his

proceedings alleges as follows:

1.

The petitioner is an individual residing at 6875

Pacific View Drive, Los Angeles, California.

2.

The notice of deficiency, a copy of which is at-

tached and marked Exhibit "A" was mailed to the

petitioner on June 19, 1950.

3.

The taxes in controversy are income and victory

taxes for the taxable year ended December 31, 1943

and income taxes for the taxable year ended De-
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cember 31, 1944, in the amounts, respectively, of

$356.25 and $473.00.

4.

The determination of tax set forth in the said

notice of deficiency is based on the following errors

:

(a) The Commissioner erred in adding to income

and considering as income salary of the petitioner

received as an employee of the American Red Cross

for services while a resident of a foreign comitry

or countries.

(b) The Statute of Limitations of three years

provided in Section 275(a) of the Internal Revenue

Code had tolled before the mailing of the notice of

deficiency on June 19, 1950 and the Commissioner

is without authority to either assess any amount of

income taxes as to this petitioner, for the taxable

years 1943 and 1944, make any distraint, or begin

any proceeding in court for the collection of any

such taxes for the said years, over three years hav-

ing elapsed after the returns for 1943 and 1944 were

filed.

5.

Petitioner's income tax returns for the taxable

years ending December 31, 1943 and December 31,

1944 were each filed on April 28, 1947.

6.

At no time has the petitioner, or any person duly

authorized to act on behalf of the petitioner, ex-

tended the period of time within which the amount

of any income taxes due under any return of the

petitioner made by or on behalf of him for the tax-
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able years ended December 31, 1943 and December

31, 1944 might be assessed, nor has the petitioner,

or any person duly authorized to act on behalf of

the petitioner, at any time agreed with the Com-
missioner of Internal Revenue or consented to him

that such x^eriod of time within which such afore-

said income taxes might be assessed be extended for

such aforesaid taxable years.

7.

Petitioner has at no time, by a signed notice in

writing, filed with the Commissioner of Internal

Revenue, or otherwise, waived the restrictions pro-

vided in Subsection (a) of Section 275 of the In-

ternal Revenue Code on the assessment and collec-

tion of the whole or any part of the deficiency

claimed by the Commissioner of Internal Revenue

for the taxable years ended December 31, 1943 and

December 31, 1944.

8.

No notice of deficiency in respect of any tax al-

leged to be due by petitioner for the taxable years

ending December 31, 1943 and December 31, 1944,

respectively, was ever sent by the Commissioner of

Internal Revenue by registered mail to the peti-

tioner within three years after petitioner's income

tax returns for the years 1943 and 1944 were filed.

9.

The notice of deficiency concerning the taxable

years ending December 31, 1943 and Deceml)er 31,

1944 (Exhibit "A" attached hereto) which the Com-
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missioner of Internal Revenue did mail to peti-

tioner was mailed on June 19, 1950, over fifty days

beyond three years after the filing of petitioner's

income tax returns for the years 1943 and 1944.

10.

Petitioner was a resident of a foreign country

and foreign countries from on or about September

29, 1942 to on or about December 24, 1944, and at no

time from such aforesaid date in 1942 imtil such

aforesaid date in 1944 returned to, or was a resident

of, the United States

11.

Petitioner was outside of the United States for

the entire period from approximately September

29, 1942 to approximately December 24, 1944.

12.

Petitioner was a resident of a foreign country or

countries during the entire taxable year 1943.

13.

Petitioner's services were rendered in a foreign

country and foreign countries.

14.

Petitioner's income for the period from on or

about September 29, 1942 to on or about December

24, 1944 was earned from sources without the United

States.
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15.

Petitioner relies upon the facts alleged in para-

graphs numbered 5 to 14, inclusive, as the basis of

this proceeding and as sustaining the assignments

of error made herein.

Wherefore, petitioner prays that this court may
hear and determine this petition.

/s/ GEORGE SLAFF,
Petitioner, pro se

State of California,

County of Los Angeles—ss.

George Slaff, of full age, being duly sworn, says

that he is the petitioner aforenamed; that he

has read the foregoing petition and is familiar with

the statements contained therein, and that the state-

ments contained therein are true, excejDt those stated

to be upon information and belief, and that those

he believes to be true.

/s/ GEORGE SLAFF

Subscribed and sworn to before me this 8th day

of September, 1950.

[Seal] /s/ MARIAN NEWMAN,
Notary Public in and for said County and State.

My Commission expires Jan. 18, 1952.
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EXHIBIT "A"

Form 1279 (Rev. July 1948)—Seal of Office of In-

ternal Revenue Agent in Charge, Newark Div-

ision, 581 Broad Street, 90-D SN-IT-7

Treasury Department

Internal Revenue Service

Newark 2, New Jersey

Mr. George Slafe June 19, 1950

70 Pine Street, New York, New York

Dear Mr. Slaff:

You are advised that the determination of your

income and victory tax liability for the taxable

year ended December 31, 1943, discloses a deficiency

of $356.25 and that the determination of your in-

come tax liability for the taxable years ended De-

cember 31, 1944 and 1945, discloses deficiencies of

$473.00 and $153.36, respectively, as shown in the

statement attached.

In accordance with the provisions of existing in-

ternal revenue laws, notice is hereby given of the

deficiency or deficiencies mentioned.

Within 90 days (not counting Saturday, Sunday,

or a legal holiday in the District of Columbia as

the 90th day) from the date of the mailing of this

letter, you may file a petition with the Tax Court

of the United States, at its principal address, Wash-

ington 4, D. C, for a redetermination of the de-

ficiency or deficiencies.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward
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it to the Internal Revenue Agent in Charge, 581

Broad Street, Newark 2, New Jersey for the atten-

tion of EHP-90D. The signing and filing of this

form will expedite the closing of your return (s) by

permitting an early assessment of the deficiency or

deficiencies, and will prevent the accumulation of

interest, since the interest period terminates 30

days after filing the form, or on the date assess-

ment is made, whichever is earlier.

Very truly yours,

GEO. J. SCHOENEMAN,
Commissioner,

By
Internal Revenue Agent in Charge

EHP/lfw
Enclosures: Statement, Form of Waiver.

GPC 16-32058-5

Statement

Mr. George Slaff, 70 Pine St., New York, N. Y.

Tax liability for the Taxable Years Ended De-

cember 31, 1943, 1944 and 1945.

Income Tax (and Victory Tax for 1943)

Year Deficiency

1943 $356.25

1944 473.00

1945 153.36

Total $982.61

In making this determination of your income and

victory tax liability, careful consideration has been
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given to the report of examination dated May 20,

1947; to your protest dated June 20, 1947 and to

the statements made at the conferences held on

September 17, 1947, November 16, 1948, and May
25, 1950.

It has been determined that you were not a bona

fide resident of a foreign country during the period

of your employment by the American Red Cross in

foreign countries, and your salary is not exempt

from tax under section 116 of the Internal Revenue

Code.

It has been determined further that you are not

entitled to a surtax exemption of $500.00 for your

wife for the taxable year 1945.

A copy of this letter and statement has been

mailed to your representative, Mr. Samuel Slaff, 70

Pine Street, New York, New York, in accordance

with the authority contained in the power of attor-

ney executed by you and on file in this office.

Year Ended Dec. 31, 1942—Adjustments to

Net Income

Net income as disclosed by return $5,179.32

Unallowable deductions and additional

income : (a) Salary 825.00

Total $6,004.32

Nontaxable income and additional de-

ductions: (b) Rent 49.02

Corrected net income $5,955.30
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Year Ended Dec. 31, 1942—Explanation of

Adjustments

(a) Salary received from the American Red
Cross, in the sum of $825.00 is held properly in-

cludible in taxable income.

(b) Depreciation of $49.02 is allowed on improve-

ments to property of $1,313.88 in 1941 disallowed as

deductions from income of that year.

Computation of Income Tax

Net Income $5,955.30

Less : Personal exemption 500.00

Surtax net income $5,455.30

Less : Earned income credit 595.53

Net income subject to normal tax $4,859.77

Normal tax $ 291.59

Surtax 871.06

Total income tax $1,162.65

Taxable Year Ended Dec. 31, 1943—Adjustments

to Net Income

Income Tax Victory Tax

Net Income Net Income

Net income as disclosed

by return $ .... $ ....

Unallowable deductions and

additional income

:

(a) Salary 3,300.00 3,300.00

Corrected net income $3,300.00 $3,300.00
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Explanation of Adjustment

(a) Salary of $3,300.00 received from the Ameri-

can Red Cross is held subject to the Federal income

and victory taxes.

Taxable Year Ended Dec. 31, 1943—Computation

of Income and Victory Tax

1. Income tax net income $3,300.00

2. Less : Personal exemption 500.00

3. Surtax net income $2,800.00

4. Less : Earned income credit 330.00

5. Balance subject to normal tax $2,470.00

6. Normal tax at 6 percent ... $ 148.20

7. Surtax on item 3 388.00

8. Total income tax (item 6 plus item 7) 536.20

11. Victory tax net income $3,300.00

12. Less : Specific exemption . . . 624.00

13. Income subject to vic-

tory tax $2,676.00

14. Victory tax before credit

(5 percent of line 13) $ 133.80

15. Less : Victory tax credit .... 33.45

16. Net victory tax 100.35

17. Net income tax and victory tax $ 636.55
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18. Income tax for 1942 $1,162.65

19. Amount of item 17 or 18 whichever is

larger $1,162.65

20. Forgiveness feature:

(a) Amount of item 17 or 18

whichever is smaller .... $636.55

(b) Amount forgiven (three-

fourths of (a)) 477.41

(c) Amount unforgiven 159.14

21. Total income and victory tax liability. $1,321.79

22. Income and victory tax liability dis-

closed by return 965.54

23. Deficiency of income and victory tax. .$ 356.25

Taxable Year Ended Dec. 31, 1944—Adjustments

to Net Income

Adjusted Gross Income as disclosed by

return $ None

Unallowable deductions and additional in-

come : (a) Salary 3,337.50

Corrected adjusted gross income $3,337.50

Taxable Year Ended Dec. 31, 1944—Explanation

of Adjustments

(a) Compensation of $3,337.50 received from the

American Red Cross is held properly includable in

taxable income.
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Computation of Income Tax

Adjusted gross income $3,337.50

Surtax exemptions—two

Income tax lia})ility (Per ^'Supplement T"
Tax Table : $ 473.00

Income tax liability disclosed by return .... None

Deficiency of income tax $ 473.00

Taxable Year Ended Dec. 31, 1945—Adjustments

to Net Income

Net Income as disclosed by return $7,310.89

Unallowable deductions and additional in-

come : (a) Rents and royalties 10.20

Corrected net income $7,321.09

Explanation of Adjustments

(a) An error in addition on your return is cor-

rected here.

Computation of Income Tax

1. Net income $7,321.09

2. Less : Surtax exemption .... 500.00

3. Surtax net income $6,821.09

4. Surtax $1,606.33

5. Net income $7,321.09

6. Less : Normal tax exemption 500.00

1
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8. Balance subject to normal

tax $6,821.09

9. Normal tax at 3% 204.63

10. Income tax liability $1,810.96

11. Income tax liability disclosed by return 1,657.60

12. Deficiency of income tax $ 153.36

[Endorsed] : T.C.U.S. Filed Sept. 11, 1950.

[Title of Tax Court and Cause.]

ANSWER
Now comes the Commissioner of Internal Revenue

by his attorney, Charles Oliphant, Chief Counsel,

Bureau of Internal Revenue, and for answer to the

petition in the above-entitled proceeding admits,

denies and alleges as follows:

1. Admits that the petitioner is an individual.

Denies the remaining allegations of paragraph 1 of

the petition. Alleges that the petitioner resides at

16 Grove Street, Passaic, New Jersey and has an

office located at 70 Pine Street, New York, New
York.

2. Admits the allegations of paragraph 2 of the

petition.

3. Admits the allegations of paragraph 3 of the

petition.
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4. (a) and (b) Denies the allegations of para-

graphs 4 (a) and (b) of the petition.

5. Admits that the returns for the periods here

involved were filed with the Collector of Internal

Revenue for the Fifth Collection District of New
Jersey at Newark, New Jersey. Denies the remain-

ing allegations of paragraph 5 of the petition.

6. Denies the allegations of paragraph 6 of the

petition.

7. Denies the allegations of paragraph 7 of the

petition.

8. Denies the allegations of paragraph 8 of the

petition.

9. Admits that a notice of deficiency, a copy of

which was attached to the petition and marked Ex-

hibit "A" thereof, was mailed to the petitioner on

June 19, 1950 by the Commissioner of Internal

Revenue. Denies the remaining allegations of para-

graph 9 of the petition.

10. Denies the allegations of paragraph 10 of the

petition.

11. Denies the allegations of paragraph 11 of the

petition.

12. Denies the allegations of paragraph 12 of the

petition.

13. Denies the allegations of paragraph 13 of the

petition.

14. Denies the allegations of paragraph 14 of the

petition.

15. Denies the allegations of paragraph 15 of the

petition.

16. Denies generally each and every allegation of
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the petition not hereinabove specifically admitted,

qualified or denied.

Further answering the petition, respondent al-

leges :

17. That the petitioner filed with the Collector

of Internal Revenue for the Fifth Collection Dis-

trict of New Jersey at Newark, New Jersey, his in-

come tax return for the taxable year 1943 wherein

he reported no gross income.

18. That on June 19, 1950, the respondent, by

registered mail, sent to the petitioner a notice of

deficiency wherein he determined a deficiency in in-

come tax for the taxable year 1943 in the amount

of $356.25.

19. That in said return for the taxable year 1943

petitioner failed to include in his gross income cer-

tain income received as compensation in an amount

of at least $3,300.00, which amount is properly in-

cludible therein.

20. That the petitioner omitted from gross in-

come as reported on his return for the taxable year

1943, an amount properly includible therein which

was in excess of 25 per centum of the amount of

gross income reported in said return.

21. That the petitioner filed with the Collector

of Internal Revenue for the Fifth Collection Dis-

trict of New Jersey at Newark, New Jersey his in-

come tax return for the taxable year 1944 whei'ein

he reported no gross income.

22. That on June 19, 1950, the respondent, by

registered mail, sent to the petitioner a notice of de-

ficiency wherein he determined a deficiency in in-
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come tax for the taxable year 1944 in the amount

of $473.00.

23. That in said return for the taxable year 1944

petitioner failed to include in his gross income cer-

tain income received as compensation in an amount

of at least $3,337.50, which amount is properly in-

cludil^le therein.

24. That the petitioner omitted from gross in-

come as reported on his return for the taxable year

1944, an amount properly includible therein which

was in excess of 25 per centum of the amount of

gross income reported in said return.

25. That the assessment of the deficiencies in in-

come taxes for the taxable years 1943 and 1944 is

not barred by the statute of limitations.

26. That the collection of the deficiencies in in-

come taxes for the taxable years 1943 and 1944 is

not barred by the statute of limitations.

Wherefore, it is prayed that the relief sought in

the petition be denied.

/s/ CHARLES OLIPHANT,
Chief Counsel, Bureau of Internal

Revenue

Of Counsel:

HARTFORD ALLEN,
Division Counsel

JOHN E. MAHONEY,
Attorney, Bureau of Internal Revenue

[Endorsed] : T.C.U.S. Filed October 19, 1950.
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[Title of Tax Court and Cause.]

REPLY

The above named petitioner, for his reply to the

answer in the above entitled proceeding, admits,

denies and alleges as follows:

1. Denies the allegations of paragraph ^'17" of

the answer.

2. Admits that a notice of deficiency, a copy of

which is attached to the petition and marked Ex-

hibit "A", was mailed to the petitioner on June 19,

1950 at 70 Pine Street, New York, N. Y., respect-

fully refers the Court to Exhibit ''A" attached to

the petition and, except as herein admitted, denies

the allegations of paragraph "18" of the answer.

3. Denies the allegations of paragraph "19" of

the answer.

4. Denies the allegations of paragraph "20" of

the answer.

5. Denies the allegations of paragraph "21" of

the answer.

6. Admits that a notice of deficiency, a copy of

which is attached to the petition and marked Exhibit

"A", was mailed to the petitioner on June 19, 1950

at 70 Pine Street, New York, N. Y., respectfully

refers the Court to Exhibit "A" attached to the

petition and, except as herein admitted, denies the

allegations of paragraph "22" of the answer.

7. Denies the allegations of paragraph *'23" of

the answer.

8. Denies the allegations of paragraph "24" of

the answer.
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9. Denies the allegations of paragraph "25" of

the answer.

10. Denies the allegations of paragraph "26" of

the answer.

Wherefore the petitioner prays that this Court

may hear and determine the petition.

/s/ GEORGE SLAFF,
Petitioner, pro se

Duly Verified.

[Endorsed] : T.C.U.S. Filed December 4, 1950.

[Title of Tax Court and Cause.]

TRANSCRIPT OF TESTIMONY

Circuit Court of Appeals Courtroom, 16th Floor,

Federal Building, Los Angeles, California. May 19,

1952—11:15 a.m.

(Met pursuant to notice.)

Before Honorable Clarence V. Opper, Judge.

Appearances: George Slaff, 6875 Pacific View

Drive, Los Angeles 28, California, appearing on his

own behalf. Clayton J. Burrell, (Honorable Charles

W. Davis, Chief Counsel, Bureau of Internal Rev-

enue), appearing for the Respondent.

Proceedings

The Clerk: Docket No. 30464, George Slaff.

The Court: State your appearances for the rec-

ord, please.

Mr. Slaff: George Slaff, in person.

I

UMi
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Mr. Biirrell : Clayton J. Burrell, for Respondent.

I am ready.

The Court: Proceed.

Mr. Slaff: Shall I be sworn, your Honor?

The Court: Well, I thought jjerhaps someone

might want to make an opening statement.

Opening Statement on Behalf of the Petitioner

By Mr. Slaff

Mr. Slaff: I shall, if the Court please. There

are two issues involved in this case, and only two.

They are whether Petitioner is liable for taxes, hav-

ing been claiming to be a bona fide resident of a

foreign country during the years 1943 and 1944,

having been in the service of the American Red
Cross overseas during that period. More specific-

ally, through all of the year 1943 and until Decem-

ber 22 or 24, 1944.

The other issue involved is whether the three-

year statute of limitations under Section 275 (a),

I believe, or the five-year statute of limitations, im-

der Section 275 (c), is applicable, no notice of de-

ficiency having been filed until more than three

years, although less than five years after the returns

were filed.

I have only one witness; myself.

The Court: Do you have anything you want to

add to that?

Mr. Burrell: Your Honor, that is a fair state-

ment of the issues involved in this case.
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The Court: Very well.

Whereupon,

GEORGIE SLAFF
called as a witness on his own behalf, having been

first duly sworn, was examined and testified as

follows

:

The Clerk: Please be seated. State your name

and address for the record, Mr. "Witness.

The Witness: My name is George Slaff. I live

at 6875 Pacific View Drive, Los Angeles.

Direct Examination

The Court: You wish to make a statement, Mr.

Slaff?

The Witness: Yes, sir. In the year 1942, having

been classified as 4-F by my Draft Board because

of physical disability, and having been refused en-

trance into three of the branches of the Armed
Services, to which I applied, similarly on grounds

of physical disability, I found employment with the

American Red Cross approximately June or July

of 1942. I was employed by the American Red
Cross, with specific request on my part for service

overseas.

In September of 1942 I was ordered by the Amer-

ican Red Cross for service in England.

I applied for and received an American passport

and traveled to England as a civilian passenger on,

a civilian airline. I believe the American Export

Line, on one of its clipper ships.
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(Testimony of George Slaff.)

I left the United States approximately the end

of September 1942, September 29th, I believe is the

date of record, and arrived in England and I was
assigned to a station in Greenock, Scotland, where

I served with the American Red Cross approxi-

mately from the beginning of October 1942 until

December 1942.

During that time I did not live at the American

Red Cross quarters, but lived with a civilian family

in Greenock. The name of the family was Mr. and

Mrs. R. Gilchrist. I had a room in their home.

In December of 1942 I was assigned by the Amer-

ican Red Cross to serve in North Africa, and pro-

ceeded from England to North Africa, and lived

there sometime toward the end of December 1942,

sometime before Christmas.

In North Africa I served with the American

Red Cross in the capacity of executive aide or ex-

ecutive assistant to the Delegate to North Africa.

In Algiers I had an apartment for a time, a house

for a time. I was in North Africa from approxi-

mately December of 1942 until approximately Octo-

ber of '43, when I was assigned for service in Italy.

I served in Italy—I arrived in Italy, in Naples,

approximately October of 1943 and became director

of food supply for the American Red Cross. In

Italy I lived for—in Naples, while I was there, I

lived for the bulk of the time that I was there in an

apartment with one Ralph Howard, who was then

correspondent for the National Broadcasting Com-

pan}^ We had our apartment and had a servant.
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(Testimony of George Slaff.)

I was in Italy in the capacity I have mentioned

from the time I arrived until approximately Au-

gust, late August of 1944. That would be, for the

record, from October of 1943 until approximately

August of 1944.

I was then assigned to service in France, an en-

trance having been made into France through

Southern France shortly before then, and I served

in France at Marseilles and Dijon until approxi-

mately December, the middle of December of 1944.

Similarly, in Dijon I maintained or had an apart-

ment in which I lived. And I might state, because

I think it is relevant, obviously, and I think it

should be stated, that my intention was not to re-

main away from the United States permanently.

My intention—I wish to make it clear, in all fair-

ness—my intention was to return to the United

States when and if, I might say, my service with

the American Red Cross overseas was completed.

I intended, however, and did intend to remain

abroad as long as I was required to remain abroad,

whether that might take a year or two years or five

years; whatever the exigencies of that particular

situation might demand.

I was returned to the United States in Decem-

ber of 1944 by the American Red Cross, on leave,

and for the purpose of making certain appearances

here in the United States on behalf of the Ameri-

can Red Cross.

As I say, I returned approximately, I think the

I
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(Testimony of George Slaff.)

date was December 22, 1944. And in May, April or

May of 1945 I left the service of the American Red
Cross, having been requested to return to the serv-

ice of the Government with the Federal Power

Commission.

I am advised by counsel that I was liable for

taxes in England and in France during the war.

And I wish to state, for the record, however, that

no taxes were paid by me, either in England or

France, during the war.

On April 28, 1947, my returns for the years 1943

and 1944 were filed. And I should like to call upon

counsel at this time to present those returns for the

record, so they may be put in evidence.

Mr. Burrell: I will be glad to do that, your

Honor.

Can you identify these as your returns, Mr.

Slaff?

The Witness : Yes, those are both my returns for

the years 1943 and '44, respectively.

Mr. Bunnell : We will offer them as Respondent's

Exhibits A and B, if your Honor please, and ask

permission of the Court to substitute photostats at

a later date.

The Court: Do you prefer to have them put in

as joint exhibits?

The Witness: That is perfectly all right. It is a

matter of complete indifference, so long as they are

received in evidence.
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(Testimony of George Slaff.)

The Court: All right. They will be received in

evidence and marked.

The Clerk: Respondent's Exhibits A and B.

(The docmnents above referred to were re-

ceived in evidence and marked Respondent's

Exhibits A and B.)
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The Witness: As appears on the face of those

exhibits, they were filed on April—both filed on

April 28, 1947, with the Collector of Internal Rev-

enue for the Fifth District of New Jersey.

Similarly, as appears on the face of both exhibits,

on the face of Exhibit A, my return for 1943, I

stated, under the heading on the first page of the

exhibit, of the return. Exhibit A, * 'Income," the

following

:

''American Red Cross— (overseas September

1942 to December 1944) income received $3,-

300.00 ; exempt under Section 116 I.R.C., there-

fore, no taxable income."

Similarly, my return for the year 1944, Exhibit

B, I stated also, on the face of page 1 of that ex-

hibit, the same words:

"American Red Cross—(overseas September

1942 to December 1944), income received $3,-

300.00. Exempt under Section 116 I.R.C. There-

fore, no taxable income."

I wish to state for the record that no extension

of the statute of limitations has been filed or entered

into or made by me or by anyone authorized to act

on my behalf. Nor has any waiver of the statute of

limitations been filed, executed by myself or by any-

one acting on my behalf.

As appears from the pleadings, and as is the fact,

in any event, notice of deficiency was mailed to me

on June 19, 1950, more than three years after the

returns were filed; which returns had showed my
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total gross income to be $3,300.00 for each one of the

years in question.

That concludes my testimony, your Honor.

Mr. Burrell: Your Honor please, I would like

to question the witness on cross examination.

The Court: All right.

Cross Examination

Q. (By Mr. Burrell): Mr. Slaff, what is your

business or profession?

A. I am an attorney.

Q. Were you a member of the Bar in 1943 and

'44, when these returns were filed?

A. Yes, I was. The returns were filed in 1947,

Mr. Burrell. However, I was a member of the Bar

in '43, '44 and '47.

Q. Were you a practicing attorney prior to the

war and prior to your going overseas?

A. Yes.

Q. What was your professional relationship?

Were you in a firm somewhere in the East, or what

was your circumstance in that regard?

A. At what time?

Q. In 1942, prior to your accepting the Red

Cross position.

A. Prior to 1942 I was counsel to the Federal

Power Commission in Washington, D. C.

Q. Did you obtain a leave of absence from that

position, or did yon resign?

A. No, I didn't—I am quite sure I did not re-

sign, Mr. Burrell. I would assume that I received
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a leave of absence and, in any event, I returned to

the Federal Power Commission in a different capa-

city on termination of my services with the Ameri-

can Red Cross.

So the record will be complete in that respect,

I think before I left for overseas, or for service

with the American Red Cross I probably held the

position of principal attorney with the Federal

Power Commission.

When I returned I was engaged as chief coimsel

of the Federal Power Commission, and not general

counsel, but chief counsel in charge of a nation-

wide investigation of natural gas resources, et

cetera. It was in a different capacity, however, from

that which I had left in 1942.

Q. Do you have a family, Mr. Slaff?

A. I have now.

Q. Did you have in 1942?

A. Well, if you mean a wife and children, no. I

was not married. And I might, if I may say so at

this time, state what I should have stated on direct

examination, that on leaving the United States in

September of 1942 I gave up the apartment which

I had maintained in Washington up to that time,

which was the only place of permanent abode or

residence or domicile which I had maintained in the

United States up to that time.

Q. When were you married, Mr. Slaff?

A. Shortly after my return from overseas.

Q. Did you own any real property in the United

States prior to your leaving for overseas?
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A. Yes, sir.

Q. What disposition, if any, did you make of it

while you were overseas, while you were gone over-

seas?

A. Let me make the record clear. That property

was in my name, and when I left for overseas I

transferred that property to my brother.

Q. That was a complete disposition or was it

still subject to your

A. No, it was a complete disposition.

Q. It was your intention to return to the United

States when your tour of duty overseas was

finished ?

A. Let me put it this way: It was my hope to

return to the United States. Yes, certainly, I in-

tended to return to the United States if I was physi-

cally able to do so.

Q. In that regard, your intention would be no

different from a boy serving in uniform overseas,

or something of that sort?

A. I should prefer not to speak for the inten-

tions of the men serving in uniform. I can speak

for my own.

Mr. Burrell: I believe that is all.

The Court: Do you have any redirect?

The Witness: No, I have no further testimony.

The Court : I am not sure I heard you mention this

one way or the other: But referring now to the two

tax returns that have been produced and marked in

evidence. Respondent's Exhibits A and B, I notice

that they are both termed '^Delinquent Returns."
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Of course, they would look on their face as though

they were delinquent, bearing in mind the years for

which they are filed and the dates which they ap-

pear to have been filed.

Was there any correspondence or communication

of any kind between you and the Bureau, giving

you leave to file those late returns?

The Witness : Yes, there was—not by me, but on

my behalf, sir. By my brother, who acted as my at-

torney, in fact.

The Court: Since you are only answering my
question, I am not going to ask you the question in

such a way as to call for inadmissible evidence.

If there is anything like that and if it is in writ-

ing, of course, it would be the best evidence. I am
simply saying that had your answer been "No,"

that would have been different.

If you want to go into that further, of course, you

will have an opportunity to do that.

The Witness: Well, I must say I don't under-

stand the contention in which your Honor raises

the fact that this is marked ' 'Delinquent Return."

The Court: One of the things I have in mind

—

perhaps I shouldn't be so uninformed about it my-

self—but I can't recall any cases which deal with

the question of the running of the statutes in the

case of a delinquent return.

I am raising the point now because this is the

only time I will have the chance to raise it.

I will expect, of course, that you will deal with

that in your brief, but that wouldn't take the place
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of any evidence or any testimony that might bear

on the question.

The Witness: Would your Honor give me a

moment ?

The Court: Yes.

The Witness: I can only add, your Honor, that

an affidavit was filed on my behalf by my attorney

in 1947, January in 1947, or thereabouts, stating

why the return had not been filed earlier and asking

that no delinquent penalties be levied, and no delin-

quent penalties were levied. If that adds anything

to the

The Court: I can see there is no delinquency

penalty involved. It apparently was not raised in

either the deficiency notice or the answer.

The Witness: That is correct.

Mr. Burrell: May I ask another question of this

witness in this very regard?

The Court: Yes.

Q. (By Mr. Burrell) : Are these returns, Re-

spondent's Exhibits A and B, the only returns filed

with regard to the years 1943 and '441

A. Yes, they are.

Q. No other returns were filed f

A. No.

The Court: Is that your case?

The Witness: That is all.

Mr. Burrell: That is all.

The Court: You may be excused.

(Witness excused.)
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The Court: Mr. Slaff, do you want time for

filing a brief?

Mr. Slaff: Yes, your Honor.

The Court: How much time?

Mr. Burrell: Your Honor please, I would like

the privilege of filing a consecutive brief, some rea-

sonable time after the Petitioner has filed his brief.

Mr. Slaff: I have no objection. I should think we

could file them concurrently and get them over with

that much faster.

The Court: This is kind of a roundabout way

of giving the Respondent more time.

Mr. Slaff: Apparently, I will have an oppor-

tunity to

The Court: Is 45 days enough for your original

brief ?

Mr. Slaff: Ample.

The Court : How much time do you want for your

answering brief?

Mr. Burrell: 30 days. Would that ])e agreea])lo?

The Court : 30 days thereafter for Respondent to

answer.

How much time do you want for your reply?

Mr. Slaff: I should say 15 days.

The Court : 15 days thereafter for the Petitioner

to reply.

Read those dates, please, Mr. Clerk.

The Clerk: Yes, sir.

Mr. Burrell : Your Honor please, I would like to

have the Court's permission to have the original

briefs returned to us and substitute the photostats.

The Court: You mean the exhibits?
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Mr. Burrell: Yes.

The Court: You want permission to withdraw

them and photostat them?

Mr. Burrell: Yes.

The Court: That may be done.

Mr. Clerk: Petitioner's brief is due on July 3rd.

Respondent's answering brief, on July 4th.

Petitioner's reply brief, on August 19th.

Mr. Slaff: In view of the possibility I might be

on vacation at that time, might I ask for a month?

The Court: For the reply?

Mr. Slaff: Yes.

Mr. Burrell: I suppose I will have an oppor-

tunity to file a reply brief to that?

The Court: Yes. 30 days for reply instead of 15.

Mr. Burrell: That will be September 3rd instead

of August 19th?

The Clerk: Yes.

(Whereupon, at 12:00 o'clock noon, Monday,

May 19, 1952, the hearing in the above-entitled

• matter was closed.)

[Endorsed] : T.C.U.S. Filed June 12, 1952.
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[Title of Tax Court and Cause.]

MEMORANDUM FINDINGS OF FACT AND
OPINION

George Slaff, pro se.

Clayton J. Burrell, Esq., for the respondent.

Opper, Judge: This proceeding is for a rede-

termination of a deficiency in income and victory

taxes for 1943 and in income tax for 1944 in the

amounts of $356.25 and $473, respectively. Two
questions are presented for our decision:

1. Whether petitioner was a bona fide resident of

a foreign country or countries during the period in

question and .thus exempt from payment of tax pur-

suant to section 116 of the Internal Revenue Code.

2. Whether the applicable Statute of Limitations

period is three years as provided in section 275(a)

of the Internal Revenue Code, or five years as pro-

vided in section 275(c) of the Internal Revenue

Code.

Findings of Fact

For reasons of physical disability, petitioner, an

individual, was classified by his draft board as 4-F

and was refused entrance into three branches of the

Armed Services in which he sought to enlist. Peti-

tioner applied for overseas service with the Ameri-

can Red Cross (hereinafter called "Red Cross")

and was employed by that organization in June or

July 1942. He received a leave of absence from the

Federal Power Commission where he held the posi-

tion of principal attorney, made a complete disposi-
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tion of the real property he owned in the United

States, and gave up his apartment in Washington,

D. C, which was the only permanent abode or resi-

dence he had maintained in the United States up

to that time.

Having applied for and received an American

passport, he was ordered by the Red Cross to Eng-

land in September 1942. He flew there as a civilian

passenger on a civilian airline. From October to De-

cember 1942, he served with the Red Cross in

Greenock, Scotland and lived there with a civilian

family rather than at the Red Cross quarters.

In December 1942, petitioner was assigned to

North Africa where he served as Executive Aide or

Executive Assistant to the Delegate to North Africa

until October 1943. While in North Africa he had

an apartment in Algiers for a time and a house

for a time.

From October 1943 until August 1944, petitioner

served in Naples, Italy, as Director of Food Supply

for the Red Cross. For the bulk of his time there,

he shared an apartment with a correspondent of the

National Broadcasting Company.

In August 1944, petitioner was assigned to

France, serving at Marseilles and Dijon until the

middle of December 1944. In Dijon, he lived in an

apartment.

In December 1944, petitioner was returned to the

United States in order to make appearances on be-

half of the Red Cross. The Federal Power Com-

mission subsequently requested petitioner to return

to its service. He did so in April or May of 1945,
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being engaged as chief counsel in charge of a nation-

wide investigation of natural gas resources, a dif-

ferent capacity from that which he had left in 1942.

Petitioner's intention upon going overseas was to

return to the United States after serving abroad

whatever period of time might be required. He was

advised by counsel that he was liable for taxes in

England and France during the war, but he paid

no taxes to either country.

On April 28, 1947, petitioner filed his returns for

the years 1943 and 1944 with the collector of in-

ternal revenue for the fifth district of New Jersey.

He stated on the first page of his 1943 return under

the heading "Income" the following:

American Red Cross—Overseas Sept. 1942 to

Dec. 1944. Income received $3300; exempt un-

der Section 116 I.R.C. ; therefore no taxable

income.

After the words ''Enter total here," he wrote

**None." A similar statement was made in the re-

turn for 1944.

Notice of deficiency was mailed by respondent to

petitioner on June 19, 1950, more than three years

after the returns were filed. No waiver extending

the Statute of Limitations has been filed, entered

into or made by petitioner or anyone acting on his

behalf.

Petitioner was not a bona fide resident of a for-

eign country or countries during either 1943 or

1944.

Petitioner omitted from gross income reported

for the years 1943 and 1944 amounts properly in-



40 George Slaff vs.

cludible therein which, for each of said years, are in

excess of 25 per centum of the amount of gross in-

come stated in the respective returns.

Opinion

The preliminary question is whether under sec-

tion 275(c) respondent had five years within which

to determine a deficiency prior to the running of

the Statute of Limitations/ This question has al-

ready been decided adversely to petitioner's conten-

tion. It is not sufficient that the receipt of the

amounts in question appears on the return.

* * * Although an amount may be disclosed

fullj^on the return, if it is not reported as a

part of the gross taxable income, it is not a part

of the "gross income stated in the return" as

that phrase is used in section 275(c). * * * [M.

C. Parrish & Co., 3 T. C. 119, 130-131, affd.

(C.A. 5), 147 F. 2d 284. (Emphasis added.)

The treatment by petitioner of the disputed item

is exemplified by the following quotation from his

1944 tax return:

^"Sec. 275. Period of Limitation Upon Assess-

ment and Collection.*****
"(c) Omission from Gross Income.—If the tax-

payer omits from gross income an amoimt properly
includible therein which is in excess of 25 per
centum of the amount of gross income stated in the

return, the tax may be assessed, or a proceeding in

court for the collection of such tax may be begun
without assessment, at any time within 5 years after

the return was filed."
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2. Enter your total wages, salaries, bonuses,

commissions, and other compensation received

in 1944, Before Pay-Roll Deductions for taxes,

dues, insurance, bonds, etc. Members of armed
forces and persons claiming traveling or reim-

bursed expenses, see Instruction 2.

Print Employer's Name Where Employed

(City and State) Amount: American Red Cross

(Overseas Sept. 1942 to Dec. 1944) Income re-

ceived $3300 ; exempt under Section 116 I.R.C.

;

therefore no taxable income. Enter total here

$ None.

The claim that such payments were exempt from

income tax is at war with the assumption that the

amounts are ''properly includible" in his gross in-

come. His statement necessarily results in a failure

to include that amount or in fact any amount what-

ever in his gross income. See American Foundation

Co., 2 T. C. 502 ; Emma B. Maloy, 45 B.T.A. 1104.

Since this was petitioner's only income the con-

clusion is inevitable that not 25 per cent but 100

per cent was omitted from gross income if the sums

in question were properly includible therein.

We come then to the substantive question whether

the payments to petitioner were exempt because he

was a resident of a foreign country during each of

the years involved. This question also we regard as

having been ruled upon adversely to petitioner's

position. Although both parties view the question as

one of fact, Charles F. Bouldin, 8 T. C. 959, and on

that approach it may be assumed that our ultimate

finding disposes of the question, it is equally true
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that on facts not in any material respect distin-

guishable from those here present it was determined

that the taxpayer was not a bona fide resident of a

foreign country. In William B. Cruise, 12 T. C.

1059, the taxpayer, like the present petitioner, was

assigned to duties abroad by the American Red
Cross. Perhaps less favorably to respondent's con-

tention in the Cruise case the petitioner there spent

some three years in one assignment and claimed a

possible intention of remaining abroad. Here it

seems evident from the circumstances disclosed that

petitioner was at all times subject to instantaneous

changes of assignment at the direction of the Red
Cross ; and he did in fact, in the approximately two

years in which he was abroad, occupy four different

positions in four different countries. He freely ad-

mits that his intention at all times was to return to

the United States when the necessities of his Red
Cross duties were terminated. In each country he

was in effect "a mere transient or sojourner." Regu-

lations 111, section 29.211-2.

As in Michael Downs, 7 T. C. 1053, 1059, affd.

(C.A. 9), 166 F. 2d 504, certiorari denied 334 U. S.

832, "the good faith of petitioner in going over seas

* * * and rendering important and essential services

to the war effort cannot be questioned." but as in

William B. Cruise, supra, 1063, ''His actions from

the time he received his Red Cross appointment

clearly indicate that he belongs in the same category

as other civilian workers who contributed to the war
effort by accepting employment in a foreign coun-

try * * *" We view the deficiency as determined
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both correctly and within the statutory period of

limitation.

Decision will be entered for the respondent.

Entered: June 8, 1953.

[Endorsed] : T.C.U.S. Received June 2, 1953.

The Tax Court of the United States

Washington

Docket No. 30464

GEORGE SLAFF, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the determination of the Court, as set

forth in its Memorandum Findings of Fact and

Opinion, entered June 8, 1953, it is

Ordered and Decided: That there is a deficiency

in income and victory tax for 1943 and in income

tax for the 1944, in the amounts of $356.25 and

$473, respectively.

Enter: June 8, 1953.

[Seal] /s/ CLARENCE OPPER,
Judge
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In the United States Court of Appeals

for the Ninth Circuit

T. C. Docket No. 30464

GEORGE SLAFF, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION FOR REVIEW

Comes now the Petitioner, in person, and peti-

tions the United States Circuit Court of Appeals

for the Ninth Circuit to review the decision of the

Tax Court of the United States in the above matter

entered on Jime 8, 1953, and respectfully states the

following

:

I.

The nature of the controversy is as to whether a

deficiency in income and victory tax exists for 1943

and whether a deficiency in income tax exists for

1944.

The basic issues involved herein are:

(a) Whether the Commissioner of Internal Rev-

enue was barred by the Statute of Limitations from

assessing the alleged deficiencies herein.

(b) Assuming that the Commissoner was not so

barred, whether the Petitioner was a bonafide resi-

dent of a foreign country or countries during period

involved and thus exempt from taxation.

II.

This Petition for Review is filed pursuant to Sec-
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tions 1141 and 1142 of the Internal Revenue Code.

Venue of the United States Circuit Court of

Appeals for the Ninth Circuit is established by vir-

tue of a Stipulation in writing, dated July 10, 1953,

heretofore filed in the United States Tax Court, be-

tween the attorney for the Commissioner and the

Petitioner, in person, stipulating that re\dew may be

had in the aforesaid United States Circuit Court

of Appeals for the Ninth Circuit.

Dated: August 4, 1953.

/s/ GEORGE SLAFF,
Petitioner Pro Se

NOTICE
To: Kenneth W. Gemmill, Acting Chief Counsel,

Bureau of Internal Revenue, Washington, D.C.

Sir:

Please Take Notice that the undersigned has

hereby applied for review by the United States

Circuit Court of Appeals for the Ninth Circuit, of

the decision of the Tax Court of the United States

in the above captioned matter, entered on June 8,

1953, by filing the enclosed Petition for Review

with the Clerk of the Tax Court of the United

States.

Dated: August 4, 1953.

/s/ GEORGE SLAFF,
Petitioner Pro Se

Affidavit of Service by Mail attached.

[Endorsed] : T.C.U.S. Filed August 24, 1953.
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The Tax Court of the United States

Washington

[Title of Cause]

CERTIFICATE

I, Victor S. Mersch, Clerk of The Tax Court of

the United States do hereby certify that the fore-

going documents, 1 to 11, inclusive, constitute and

are all of the original i^apers and proceedings on

file in my office as called for by the ' 'Designation

as to Contents of Record on Review" in the pro-

ceeding before The Tax Court of the United States

entitled "George Slaff, Petitioner, vs. Commissioner

of Internal Revenue, Respondent", Docket No.

30464 and in which the petitioner in The Tax Court

proceeding has initiated an appeal as above num-

bered and entitled, together with a true copy of the

docket entries in said Tax Court proceeding, as the

same appear in the official docket book in my office.

In testimony whereof, I hereunto set my hand

and affix the seal of The Tax Court of the United

States, at Washington, in the District of Columbia,

this 4th day of September, 1953.

[Seal] /s/ VICTOR S. MERSCH,
Clerk, The Tax Court of the United

States



Commissioner of Interyial Revenue 47

[Endorsed] : No. 14054. United States Court of

Appeals for the Ninth Circuit. George Slaff, Peti-

tioner, vs. Commissioner of Internal Revenue, Re-

spondent. Transcript of Record. Petition to Review

a Decision of The Tax Court of the United States.

Filed: September 25, 1953.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit

In the United States Circuit Court of Appeals

for the Ninth Circuit

No. 14054

GEORGE SLAFF, Appellant,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Appellee.

STATEMENT OF POINTS
Now comes the Appellant herein in person and

hereby asserts the following errors which he in-

tends to urge on review by this Court of the De-

cision of the Tax Court of the United States en-

tered June 8, 1953.

1. That the Tax Court erred in finding that the

Petitioner had omitted from gi'oss income reported

for the years 1943 and 1944 amounts properly in-

cludible therein which, for each of said years, are

in excess of 25% of the amount of gross income

stated in the respective returns.

2. That the Tax Court erred in holding that the

assessment of the deficiency was not barred by the
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applicable Statute of Limitations, Sec. 275(a),

I.R.C. ("The amount of income taxes imposed by

this chapter shall be assessed within three years

after the return was filed, and no proceeding in

court without assessment for the collection of such

taxes shall be begun after the expiration of such

period.") and in holding that the applicable Statute

of Limitations was Sec. 275(c), I.R.C. ("If the

taxpayer omits from gross income an amount prop-

erly includible therein which is in excess of 25 per

centum of the amount of gross income stated in the

return, the tax may be assessed or a proceeding in

court for the collection of such tax may be begun

without assessment, at any time within five years

after the return was filed."), and that therefore the

action was not barred.

3. That the Tax Court erred in finding that the

Petitioner was not a bona fide resident of a foreign

country or countries during 1943 or 1944 and in

failing to find that the Petitioner's income was ex-

empt from taxation during those years.

4. That the Tax Court erred in entering its De-

cision wherein it ordered and decided that there is

a deficiency in income and victory tax for 1943

and in income tax for 1944 in the amounts of

$356.25 and $473.00, respectively.

Dated: October 2, 1953.

/s/ GEORGE SLAFF,
Appellant, Pro Se

Notice of Filing attached.

[Endorsed]: Filed Oct. 5, 1953. Paul P. O 'Brien,

Clerk.


